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1. Introduction

The new ACAS Code of Practice on Time Off for Trade Union Duties and Activities came into force on 1 January 2010. It updates the previous version of the Code.

Most controversially, accompanying the Code are two sets of separate guidance “Trade Union representation in the Workplace” and “Non-Union representation in the Workplace”.  Bearing in mind that ACAS’ power under Section 199 of the Trade Union and Labour Relations (Consolidation) Act 1992 is to issue guidance on the time off to be permitted to trade union members and officials, it was unnecessary for it to issue guidance aimed at non-union representatives.

In this paper, we highlight some of the main features of, and changes introduced to,  the Code.

2. Terminology

The term “trade union official” is now replaced by “union representative”. A “representative” is defined by Section 181(1) TULRCA as “an official or other person authorised by the union to carry on [such] collective bargaining”. There are separate definitions of “union full-time officer” and “union learning representative”.
We are suspicious of the change in terminology. We think that the use of the word “representative” blurs the distinction between trade union “officials” and non-union representatives.

3. Status of the Code

Provisions of the Code are admissible in evidence. Any provisions of the Code which appear to a Tribunal to be relevant must be taken into account. Failure to observe any provision of the Code does not itself give rise to legal liability.

4. Section 1: Time Off for Trade Union Duties
Union representatives are entitled to time off where the duties are concerned with:

· Negotiations with the employer on behalf of a recognised trade union as a part of collective bargaining (see Section 178 TULRCA for the matters covered);

· Other functions on behalf of employees related to collective bargaining and which the employer has agreed that the union may perform;

· Information and consultation on collective redundancies; 

· Information and consultation under TUPE;

· Making agreements relating to insolvent employers under TUPE. 

Union Learning Representatives (“ULR”) who are members of an independent recognised trade union are entitled to time off provided that the union has given the employer notice in writing that the employee is a  ULR and that the training requirement has been met.
The functions for which a ULR is permitted reasonable time off are:

· Analysing learning or training needs;

· Providing information or advice about learning or training matters;

· Arranging learning or training;

· Promoting the value of learning or training;

· Consulting with the employer about these activities;

· Preparation for carrying out any of these activities; and

· Undergoing relevant training.

Trade union representatives accompanying a worker at a disciplinary or grievance hearing are also entitled to a reasonable amount of paid time off, provided that they have been certified by their trade union as being capable of acting in such capacity. 
Payment must be “what the representative would have earned had they worked during the time off taken” or, where pay varies with the work done, an amount calculated by reference to average hourly earnings.

The Code now also provides that:

· “the calculation of pay for the time taken for trade union duties should be undertaken with due regard to the type of payment system applying to the union representative including, as appropriate, shift premia, performance related pay, bonuses and commission earnings”; and

· “where pay is linked to the achievement of performance targets it may be necessary to adjust such targets to take account of the reduced time the representative has to achieve the desired performance.”

5. Section 2-Training

Union representatives of recognised trade union are entitled to reasonable paid time off for training in respect of the matters listed in Section 1

Examples are given of the types of training for which reasonable paid time off may be considered. These include developing skills in representation, and special circumstances such as collective redundancy and TUPE consultation.

The Code now also provides that E-learning tools should be used “where appropriate and available”. The Code also emphasises that such tools should be in addition to attendance at TUC approved courses and that “time needs to be given during normal working hours for union representatives to take advantage of e-learning where it is available”.

Training for ULR’s, and the “training requirement”, are also explained.

6. Section 3-Time Off for Trade Union Activities

An employee who is a members of an independent recognised trade union is entitled to reasonable time off for activities such as:

· Attending workplace meetings to discuss and vote on the outcome of negotiations (where relevant, this may now include attending meetings at the employers’ neighbouring locations);
· Meeting full-time officers;

· Voting in union elections; and

· Accessing the services of a ULR.

There is no right to time off for activities which consist of industrial action.

Although there is no entitlement to be paid for time off for trade union activities, the Code does provide that “Nevertheless, employers may want to consider payment in certain circumstances, for example, to ensure that workplace meetings are fully representative or to ensure that employees have access to services provided by ULR’s”.

7. Section 4-Responsibilities of Trade Unions and Employers

The amount and frequency of time off should be “reasonable in the circumstances” taking into account factors such as:

· The size of the organisation and the number of workers;

· The production process;

· The need to maintain a service to the public; and

· The need for safety and security.

Employers have to take into account the particular circumstances of trade union representatives, including their work patterns, those employed at dispersed locations, domestic commitments and representatives with disabilities.

The Code now also provides that “employers should ensure that, where necessary, work cover and/or workload reductions are provided when time off is required. This can include the allocation of duties to other employees, rearranging work to a different time or a reduction in workloads”.

Where resources permit, facilities for trade union representatives should include “confidential space” where employees involved in grievance or disciplinary matters can discuss matters with their representatives in private, or where other confidential issues can be discussed.

Union representatives should also be provided with access to members who work at a different location and access to e-learning tools where computer facilities are available.  

The Code contains a new requirement for union representatives to comply with “agreed procedures” when using facilities provided by the employer, including in particular, maintaining the confidentiality of information they are given access to “where the disclosure would seriously harm the functioning of, or would be prejudicial to, the employer’s business interests”.

Similarly, the Code requires employers to “respect the confidential and sensitive nature of communications between union representatives and their members and trade union” and provides that regular or random monitoring of union e-mails should not normally take place 
The Code includes a requirement for union representatives to be “as flexible as possible” when seeking time off, where the “immediate or unexpected needs of the business” make it difficult for their time off to be managed.  However, it also states that employers should “recognise the mutual obligation to allow union representatives to undertake their duties” 
In accordance with the Code, line managers should be familiar with the rights and duties regarding time off and “should be encouraged to take reasonable steps as necessary in the planning and management of representatives’ time off and the provision of cover or work load reduction, taking into account the legitimate needs of such union representatives to discharge their functions and receive training efficiently and effectively” .

8.
Sections 5-7: Agreements on time off, industrial action and dispute resolution
There are then separate sections dealing with agreements on time off, industrial action and dispute resolution.

9.
Guidance: “Trade Union Representation in the Workplace” and “Non-Union representation in the Workplace”
The two sets of supplementary guidance are not made with statutory authority. They have no legal standing and are not intended to be taken into account in any tribunal hearing.

The guidance on Trade Union Representation contains a useful summary of the types of trade union representatives and the rights applicable to each. There is a useful reference to the particular training needs related to different types of representation.

The guidance on Non-Union Representation also contains a useful summary of the different types of non-union representatives, such as pensions representatives and information and consultation representatives.
Copies of the new Code of practice and the two accompanying sets of guidance can be obtained from the ACAS website at www.ACAS.org.uk.
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